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IN THE SUPREME COURT OF THE STATE OF UTAH 
STATE OF UTAH, : 
Plaintiff/Appellee, : Case No- 890165 
v. : 
WILLIAM H. BABBELL, : Priority No, 2 
Defendant/Appellant. : 
RESPONSE TO PETITION FOR REHEARING 
STATEMENT OF ISSUES PRESENTED ON REHEARING AND STANDARD OF 
REVIEW 
The sole issue presented on rehearing is whether the trial 
court abused its discretion in failing to consider defendant's 
prison record at the time of defendant's hearing for the 
correction of his initial sentence. 
A petition for rehearing is justified when the appellate 
court has overlooked or misapprehended points of law or fact. 
Utah R. App. P. 35(a); Cumminas v. Nielson, 42 Utah 157, 172-73, 
129 P.2d 619, 624 (1913) . 
CONSTITUTIONAL PROVISIONS, STATUTES AND RULES 
No constitutional provisions, statutes or rules are directly 
applicable to the resolution of defendant's petititon for 
rehearing. 
STATEMENT OF THE CASE 
Defendant was convicted of two counts of aggravated sexual 
assault, first degree felonies, in violation of Utah Code Ann. § 
76-5-405 (Supp. 1985), and one count of aggravated kidnapping, a 
first degree felony, in violation of Utah Code Ann. § 76-6-302 
(1978) (R. 46-48). The trial court sentenced defendant to a term 
of five years to life for the first count of aggravated sexual 
assault, a concurrent term of five years to life for aggravated 
kidnapping and a consecutive term of five years to life for the 
second count of aggravated sexual assault (R. 96-98). 
After a first appeal, this Court affirmed defendant's 
convictions but vacated his original sentences because they did 
not conform to the statutory punishments for which he was 
convicted. State v. Babbell, 770 P.2d 987, 994 (Utah 1989) 
(Babbell I). Defendant subsequently was sentenced to three 
concurrent minimum mandatory terms of ten years to life. This 
Court affirmed those sentences in State v. Babbell, 157 Utah Adv. 
Rep. 47 (Utah March 29, 1991) (Babbell m . Defendant now 
petitions this Court, upon rehearing, to consider an issue not 
previously raised in his appeal.1 
STATEMENT OF THE FACTS 
Pursuant to this Court's ruling in Babbell I, this case was 
remanded for resentencing because of clear error in the original 
sentencing. Babbell I, 770 P.2d at 994. On March 24, 1989, 
defendant was sentenced to three minimum mandatory terms of ten 
1
 In urging this Court to consider the issue now presented 
on rehearing, defendant's current court-appointed counsel has 
noted that defendant did not have the benefit of counsel when he 
filed his appeal in Babbell II. Normally, the State would object 
to a defendant raising an issue for the first time at rehearing. 
However, due to the circumstances of this case and the strong 
policy considerations surrounding a defendant's right to a fair 
hearing on pertinent issues surrounding his case, the State will 
address defendant's argument on the merits. 
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years to life in the Utah State Prison, those terms to be served 
concurrently (transcript of sentencing hearing [hereinafter "TM] 
at 13). 
In so sentencing defendant, the trial court declined to 
consider as a mitigating factor defendant's prison record, which 
the court termed "exemplary," since his conviction I Id.). 
Finding neither aggravating nor mitigating factors, the court 
imposed terms of middle severity for each of defendant's 
convictions. 
SUMMARY OF ARGUMENT 
The trial court acted within its discretion in refusing to 
consider defendant's prison conduct at the time it corrected 
defendant's original illegal sentence because that sentencing was 
a nunc pro tunc act which could not properly consider conduct not 
relevant to the original sentencing. 
ARGUMENT 
THE TRIAL COURT DID NOT ABUSE ITS DISCRETION IN 
REFUSING TO CONSIDER DEFENDANT'S PRISON RECORD AS A 
MITIGATING FACTOR IN HIS SENTENCING. 
Defendant argues that the trial court abused its discretion 
in refusing to consider his prison record during the time between 
his original incarceration and the resentencing. In support of 
his argument, defendant relies primarily on North Carolina v. 
Pearce, 395 U.S. 711 (1969). There, the United States Supreme 
Court discussed factors that could be considered in sentencing 
after a defendant is reconvicted of an offense. In that context, 
the Court stated that a judge was free to consider defendant's 
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conduct subsequent to his first conviction in imposing a new 
sentence. Id., at 723. In Babbell II this Court found that the 
principles underlying Pearce., which involved correction of an 
illegal conviction, were inapplicable to the instant case, which 
involved correction of an illegal sentence. Babbell II, 157 Utah 
Adv. Rep. at 49. 
The correction of an illegal sentence is a nunc pro tunc act 
and, as such, properly can include only factors in place at the 
time of the original sentencing. The trial judge implicitly 
recognized the proceeding's nunc pro tunc nature when, at 
resentencing, he told defendant, "[a]lthough your record, since 
the time of conviction, has been exemplary, I am not sure that's 
what the statute takes into consideration when it talks about 
mitigation and aggravation. I'm really talking about the facts 
of the crime itself" (T. 13). Although it may not have been the 
"statute" itself that precluded the trial court from considering 
defendant's prison record on resentencing, the trial court's 
ultimate conclusion was correct. A defendant's conduct 
subsequent to the original sentencing, whether good or bad, has 
no bearing on the correction of an illegal sentence. 
As this Court has held on numerous occasions, "[i]n this 
jurisdiction, it is the settled rule that the sentence imposed is 
within the discretion of the trial court, so long as the sentence 
does not exceed the prescribed statutory limits or the judge's 
authority (citations omitted). . . . We will reverse only for 
abuse of that discretion (citation omitted)." State v. Kelly, 
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784 P.2d 144, 146 (Utah 1989). In the instant case, the trial 
court correctly treated defendant's resentencing as a nunc pro 
tunc proceeding. In doing so, it considered factors prescribed 
by statute and acted within its discretion in sentencing 
defendant to the middle mandatory minimum term of ten years to 
life. 
CONCLUSION 
For the foregoing reasons, defendant's petition for 
rehearing should be denied. 
RESPECTFULLY SUBMITTED this <%£ day of June, 1991. 
R. PAUL VAN DAM 
Attorney General 
DITH S.H. ATHERTON 
sistant Attorney General 
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